
Making Sausages & Laws -- and Bagels.1 
 

by David Giacalone, January 23, 2011

My annual resolution to be less cynical was broken a lot earlier than usual this year, 
at the January 5th meeting of the.  BZA had to decide whether to let Jack McDonald, the 
well-liked and respected owner of the Stockade Inn, the Van Dyck Lounge and Pinhead 
Susan’s Pub, put a fastfood bagel & sandwich shop in the historic Gillette House, at 252 
Union St. and South College St., the official gateway to the Stockade Historic District. 
Under the relevant State statutes and court decisions, our local zoning ordinance, and 
BZA’s own Guidelines for Applicants, granting the requested Use Variance was clearly 
unlawful, but that didn’t stop the Jack’s Bagel Express.

As upsetting as it may be, according to the much-quoted cliché, to see laws or 
sausages being made, it was worse watching Schenectady Board of Zoning Appeals 
put the law, the facts, and its own procedures through a meat grinder in order to justify 
granting Jack McDonald. My agita (what my Italian grandpa called heartburn or 
aggravation) was increased hearing some neighbors and friends and, more importantly, 
organizations established to preserve the residential nature of the Stockade and protect 
its architectural integrity, enthusiastically repeat or meekly accept Jack’s version of the 
facts and voice indifference about the requirements of the law.  The agita intensified as I 
was leaving the BZA meeting on January 5th, when friendly neighbors tried to soothe 
and reassure me by insisting, “That’s how it’s done in Schenectady.”2

BZA’s job is to apply the law.  It doesn’t matter whether we like and respect Jack 
McDonald; or if he could make more money selling bagels rather than office space, or 
get additional tax exemptions or public grants.  Neither does it matter that some or all 
Stockade residents would like to have convenient, fresh bagels nearby and believe Jack 
would run an excellent bagel shop based on his other enterprises; nor that the 
surrounding blocks along Erie Blvd. might be commercial.  Without concrete proof of a 
hardship that is not self-created, the Board has no authority to grant a use variance to 
allow the bagel shop.  It must instead follow the law and promote its purposes, 
especially those meant to protect the quality of life and nature of residential 
neighborhoods.

The Stockade’s residential restrictions were hard-fought. In fact, the McDonald 
family stresses at its Stockade Inn website that it is located in the City’s only historic 

1

1 A too-short version of this tale appeared on page D3 of Schenectadyʼs Sunday Gazette as a Viewpoint 
op-ed column  Click “Board ignored law in approving bagel shop for Gillette House,” for the text (Jan. 23, 2011; 4 
pp pdf.)

2 However, on a far more soothing note, the first person I spoke with when leaving the meeting 
room that evening was my neighbor Jack McDonald.  As we shook hands, Jack graciously told 
me he understood why I felt I needed to oppose the Use Variance, saying there were no hard 
feelings.  
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residential district, and says that “Strict zoning rules have protected the area since the 
1960′s.”

Sell fastfood at the Gillette House?  It is, of course, a notion the Board and most 
Stockadians would have quickly condemned if the other McDonald’s (the one with the 
golden arches) had asked to sell its celebrated breakfast bagels, or anyone else wanted 
a fastfood eatery, in the former home of Schenectady’s first woman physician, Dr. 
Elizabeth Gillette, who was also the first woman from Upstate to be elected to the New 
York Assembly.

     The Stockade’s traditional defenders surely would have pointed out to any other 
Applicant with the same facts and proposal that 

• our long-standing Stockade zoning restrictions were enacted with the purpose “to 
protect the area’s distinctive residential quality and the architectural or historical 
significance of structures therein.” (Schenectady Zoning Ordinance § 264-10. RH-2 
Stockade Historic Residential District.)  And, Use Variances are meant to be rare in 
order to preserve the nature of each neighborhood.

• the many neighbors living in homes and apartments on that predominantly 
residential3 end of Union St. should not be subjected to the sights, smells, traffic, 
parking problems and noise of a busy fast-food restaurant in the daytime, when they 
already have to deal with the almost intolerable outdoor evening noise from Clinton’s 
Ditch when the weather is good; and 

• the most prominent building at the entryway to the Stockade deserves special 
protection to preserve the distinctively non-commercial look that the Stockade zoning 
restrictions were purposely enacted to preserve. 

• it is much too soon to give up on using the building, which is zoned as a three-unit 
residence, for housing or offices.  That’s especially true because there is no worry -- 
as is the usual focus of the Schenectady Heritage Foundation -- that the building might 

2

3  A lot of people live on the block anchored by the Gillette House. On the south side of Union 
St., 250 Union St. (the Millington House) is right next to the Gillette House and is still zoned 
single-family residential. Next to it is 248 Union, a 4-unit apartment building.  246 Union has 
been the quiet headquarters of the not-for-profit Family and Child Service of Schenectady for 
over 75 years.  Next to FCSS at 244 Union is the 13-unit Westinghouse Apartment building. 
Even 242 Union St., which was recently given a permit for offices, still has one residential unit.  
Every building for the rest of the entire long block is residential until you get to the corner at S. 
Ferry St., where 202 Union contains lawyer offices.  232 Union has a hair salon, but the owners 
also reside there.

On the north side of the street, every building on the very long block is completely residential, 
except the Van Dyck Lounge, the 1st Presbyterian Church complex, and the bed-and-breakfast 
at 205 Union St.  Many of the buildings are, of course, multi-unit residences or apartment 
houses.  



soon become dilapidated or that Jack McDonald would let that happen to one of his 
Stockade properties. 

Instead (especially once he removed his reckless original request for a noxious drive-
through window), the customary defenders of the Stockade lined up to support the 
unexpected new business plan of their friend and benefactor -- praising Jack’s other 
successful and tasteful business enterprises and generous community spirit.

  As a Stockade resident (and not, despite being a retired lawyer, as anybody’s 
lawyer), I submitted an 8-page, easy-to-understand Letter in Opposition to BZA six days 
before the meeting, explaining the clearcut legal requirements and reminding them of 
the actual facts.4  I even sent along a revealing Photo Appendix, showing that the 
Gillette House is not being overwhelmed by commercial buildings, and posted them with 
relevant discussion at my mostly-photo Stockade weblog, “suns along the 
Mohawk.”  [You’ll find the posting at tinyurl.com/GilletteHouse, which includes links to 
the photos and all important documents, including Jack’s Use Variance Application.]

Jack got his wish from the Board, although he completely failed to comply with the 
two hardship-related criteria.  Given the facts and the law, here’s why the process we’ve 
seen to get bagels made and sold in the Gillette House reminds me of sausage-making:

HISTORY. You may recall Schenectady County spent at least half a million dollars 
on the Gillette House several years ago, $300,000 of which was for a facelift that left an 
ugly old building at the entryway to the Stockade looking great.  The building was 
sealed and its interior left unfinished and unsightly after the exterior work. The Gillette 
House was then sold to the Chamber of Commerce for a dollar in $2007, but the 
Chamber did no work on it and abandoned as too expensive the project of making it 
their headquarters and a tourist center.  

Jack McDonald bought both the Gillette House and the Millington House next-door 
on the last day of 2009, for $88,000.  Comparing their tax assessments in 2009,5 I 
estimate that about $55,000 of that purchase price should be allocated to the Gillette 
House.  According to the Schenectady Gazette, when announcing the sale in 
September 2009, the Chamber said Jack would use the building for apartments and 
offices and Jack said he would gut the interior to get that process started.  

3

4  My Letter in Opposition addresses each of the statutory requirements that must be met for 
granting a Use Variance: hardship, uniqueness, impact on the neighborhood, and whether the 
alleged hardship is self-created.  Although I believe the Applicant has failed to satisfy any of the 
four criteria, in this essay, I have chosen to focus on the primary issues of hardship and whether 
it was self-created.  The Board has failed as a matter of law to meet its statutory obligations 
relating to those two issues.  Although I believe it was mistaken on the other two criteria, the 
Board has far more discretion in evaluating the facts presented by the Applicant and the public 
on uniqueness and neighborhood impact.

5 There was a $76,700 tax assessment for Gillette House and $45,000 for Millington House, 
making the Gillette House 2009 assessment 63% of the $121,700 total for the two properties.
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Prior to the purchase, in November 2009, Jack sought and received from BZA a 
special use permit allowing him to put professional offices in Gillette House, and an area 
variance allowing him to rent more of the space as offices than would otherwise be 
allowed in a property zoned residential.  Thanks to the strict standards in our local 
zoning law to protect the residential quality of the neighborhood and the residential look 
of the building,6 professional offices are far more appropriate in a residential 
neighborhood than a busy commercial use. However, Jack never rented any office 
space over the next year (nor even gutted the building to prepare for offices; see this 
photo, taken December 16, 2010).   Due to being unused for a year, the permission to 
put professional offices in Gillette House expired in November 2010.   

At the October 14, 2010 meeting of the Stockade Association, Jack McDonald stood 
up and surprised his fellow members by announcing his plan to put a bagel shop in the 
Gillette House.  Jack asked the Association not to oppose the plan.  A few minutes later, 
with few details or questions, the two-dozen members present went further and voted to 
send a letter of support to the zoning board when Jack asked for permission to establish 
the bagel shop.  

Eight days later, On October 22, 2010, Jack submitted his Application for a Use 
Variance to the Board of Zoning Appeals, asking that he be allowed to put a breakfast 
and lunch fastfood restaurant, selling bagels, sandwiches and soup, etc., at 252 Union 
St.  Although the application was filed a week after the October 15 deadline and was on 
its face inadequate, it was nonetheless placed on BZA’s Agenda for its November 3, 
2010 meeting.  Therefore, less than ten months after he purchased the property at a 
bargain price, and without gutting the interior in preparation for its use as offices, Jack 
filed an Application claiming he had suffered financial hardship and could not make a 
reasonable rate of return under any permissible uses.  

To the surprise of virtually everyone, that Application included a request to put a 
rather unneighborly drive-through window along the narrow driveway between Gillette 
House and Millington House (which Jack owns and is also zoned residential).  Stockade 
residents did not learn about the drive-thru until a few days before the scheduled BZA 
meeting.  Response was immediate and very negative, especially because Jack had 
never mentioned the idea of a dangerous and noxious drive-thru at the Stockade 
Association meeting where he revealed his bagel shop plan, a mere week before he 
submitted his Application.

4

6   For example, in additional to requirements for staff and client off-street parking, under 
Schenectady Zoning Ordinance § 264-105. Professional offices in residential districts:

A. . . “the city may authorize such office use, provided that the scale, design and nature of 
the use does not adversely affect or materially degrade the quality of the surrounding area 
for residential use.” and 
C. (5) The professional office use of existing residential buildings shall not involve external 
alterations which would cause the premises to differ from its residential character either by  
use of color, materials, construction or lighting.
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Neither Jack McDonald nor anyone on his behalf appeared at the BZA on November 
3, 2010, to present his Application, although it was on the agenda.  It was the last item 
on the Agenda, and BZA Chairman James Gleason let members of the public who 
stayed for the long hearing present their views in support or opposition to the 
Application.  Those opposed primarily focused on the drive-through window issue.  Artur 
Wachala, who owns the 8-unit apartment building directly across the street as well as 
Arthur’s Market, also gave many reasons why it was inappropriate to allow any 
commercial activity at the Stockade property.  

For my presentation to the Board on that date, I brought photos to show the dangers 
of a drive-through.  I also told the Board that not one of the answers given in the 
Application was adequate to allow a Use Variance.  It did not give any financial 
information, as required, to demonstrate an inability to make a reasonable return.  It did 
not explain why the hardship is "unique" -- merely saying the building can't be used 
profitably with the current zoning (which is supposed to be true of every variation 
request).  And, it did not fit within the required criteria for a hardship use variance, 
because the hardship was "self-created" under the zoning law (the restrictions already 
existed when the building was purchased).

Shortly after his non-appearance at the BZA meeting, Jack made the only realistic 
decision and announced he would abandon the drive-thru notion. (Some observers 
wondered whether it was all a ploy - a “hairy arm” -- to make folks relieved and 
appreciative when the intolerable drive-thru request was withdrawn.)  Of course, there 
was virtually no way the Board or the Schenectady Historic District Commission (which 
must approve all changes that can be seen from the public way) would have allowed a 
drive-thru, and not even the Stockade Association -- or, at least, its roused membership 
-- would have gone along.  A Schenectady Gazette editorial on November 8, 2010, in 
support of the bagel shop, had this to say about drive-through windows:

Drive-throughs are associated with suburban chain stores; they don’t belong 
in an urban residential area, especially a historic one. Not only are they ugly 
and waste a lot of space (and gasoline), they’re noisy and dangerous for 
pedestrians, of which there are many in the Stockade.

Nonetheless, ignoring the fact that Jack was in fact willing to subject the mostly-
residential block of the urban residential historic district to such a drive-thru, and 
obstruct traffic near a major intersection, the Gazette was “encouraged” that he “made 
an important concession without even being asked to by the city.”  Indeed, the Gazette 
editor gushed and explained:

While most developers would have taken a hard line and given up the drive-
through only grudgingly, McDonald decided to drop the plan unilaterally. He says 
it’s because he and his family grew up in the city, live here, and want to be good 
neighbors. So far, they have shown it. The city is lucky to have them.

5
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THE LAW.  Under our zoning ordinance -- § 264-10. RH-2 Stockade Historic 
Residential District -- new commercial activity is prohibited in the Stockade or any other 
residential area unless the property owner gets a Use Variance from the zoning Board.   
The governing New York State statute (NYS General City Law Article 5-A §81-b) makes 
it clear that a zoning board has no power to grant a Use Variance if the Applicant 
doesn’t demonstrate, among other things, that he’s suffered “unnecessary hardship” 
because he cannot make a “reasonable return” from any permitted use (here, as 
residences or, with a permit, professional offices).  That proof has to be made with 
“competent financial evidence.”  

New York’s highest court has explained that the applicant “must demonstrate 
factually, with dollars and cents proof, an inability to realize a reasonable return under 
existing permissible uses.”7  It doesn’t matter if the property could yield a higher return 
for a use not permitted within the zone.8  Indeed, in July 2010, the appellate court for 
the district covering our region of the State asked for proof from the applicant for a 
minor use variance that he couldn’t sell the property in Albany for a profit rather than 
seek a use variance.9 

Crucially, in addition, under subsection 3(b)(iv) of the relevant state statute, the 
Applicant for a Use Variance must prove “the alleged hardship was not self-created.”  
Without that demonstration, “No such use variance shall  be granted by a board of  
appeals.” The courts, and the Board’s own application form, make it clear that a 
hardship is deemed self-created if the restrictions -- like the ones here, which are 
decades old -- already existed when the property was purchased.  

• Note that a Use Variance (where an applicant is asking a Board to permit a use 
that is actually forbidden in the district) is treated more strictly under NYS law than an 
Area Variance (where it is merely a dimension or physical requirement that causes a 
restriction on an otherwise allowed use).  Under subsection 4(b)(v) of the state law, 
the Board considering an Area Variance must consider whether a hardship was self-
created, but that factor “shall not necessarily preclude granting of the area variance.   
The Board has no such discretion when it is considering a Use Variance.

6

7 Village Board of Village of Fayetteville v. Jarrold, 53 NY2d 254, 256-260 (1981).

8 See, e.g., Amco Development, Inc. v. ZBA of Town of Perinton, 185 AD2d 637, 586 NYS2d 50 
(4th Dept. 1992)

9 Morrissey v Apostol,  75 AD3d 993, 906 NYS2d 639 (3d Dept. 2010).  Although a family or 
functional family of any size could live in the house in question, only 3 unrelated persons were 
allowed.  The applicant merely wanted permission to let more unrelated persons (college 
students) live in the house.
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Because of the clear statutory requirement, courts have often noted that a Use 
Variance request is “foredoomed” and must be rejected by the Board whenever the 
hardship claimed is self-created.10

GUIDELINES & PROCEDURES. To make sure the Board and the public are given 
ample information and time to review it, the Zoning Ordinance says an application 
cannot be calendared until BZA has “sufficient factual information to hear the case.” (§ 
264-118. Appeals application, p. 129) The Board’s own Guidelines for Applicants asks 
for written material that is submitted with the application or “as soon thereafter as 
possible.” It calls for “clear definite facts” rather than “generalized conclusions.”   

More generally, the Guidelines also state: 

“These standards have been set forth in law and by the courts of the State, 
and, if not followed, would subject the City to costly lawsuits. . . . The Board, 
therefore, urges all applicants, or their representatives, to become familiar with 
the applicable standards, to be guided by them in deciding whether an appeal 
would be appropriate, and to present clear, definite facts showing that the 
standards have been met.  While the board will offer full assistance to 
applicants who may be unfamiliar with the procedure itself, the Board cannot 
grant relief where proper legal proof is not adequately presented.”

Nonetheless, the Board:

• Put Jack’s application on its Agenda in November 2010, despite its being a week 
late, having not one financial number in it; no mention of a rate of return, and no proof 
that the alleged hardship wasn’t self-created.  The Board then calendared the same 
Application again in January 2011, although Jack had not changed a word nor 
provided additional evidence over the next five weeks.

•  Let Jack give the crucial reasonable return information for the first time orally at 
the Meeting on January 5, with nothing on paper for the Board or the public to review. 
(When Board member Jackie Hurd, at the January meeting, asked during 
“deliberations” for a written financial presentation, at least for the file after the 
application was granted, Chairman James Gleason said that would not be necessary.)

“SELF-CREATED”?   Although ignorance would not have been a defense, Jack 
McDonald, an experienced developer, and longtime Stockade resident and 
businessman, knew well the residential zoning restrictions on the Gillette House when 
he bought the property.   That is why he asked a month before the actual purchase for a 
special use permit to let him create professional offices.  Jack could not show a lack of 
self-created hardship, so he answered the self-creation question in the Application (No. 
5) with the irrelevant fact that the building has been vacant for 20 years, plus his family’s 
opinion that its best use would be as a restaurant.  

7

10  See, e.g., Diana v. City of Amsterdam ZBA, 243 AD2d 939, 940 (3d Dept. 1997).
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Witnesses in support also stressed the years of neglect by prior owners and the 
sorry shape of the interior when he bought it, along with predictions of future dilapidation 
if the building somehow goes unused and unmaintained. (The representative of the 
Schenectady Heritage Foundation, which was formed to help preserve the most 
threatened historic buildings, told the Board the building might become dilapidated if left 
vacant -- saying she’s seen some warped wood at the property.  The implausibility of the 
notion the building would be left vacant and would be left to rot by Jack McDonald 
seems self-evident.)

Assertions about what happened prior to Jack’s purchase might go to the separate 
criterion of whether the property is “unique” compared to other buildings in the district, 
or might be relevant in deciding an Area Variance. But, the property’s history does not 
negate the self-created nature of a hardship that exists due to restrictions existing when 
the owner bought the property.  Nor does the projection of future catastrophes change 
the fact that the owner “bought” the hardship. 

Board members surely know the legal meaning of “self-created” (or they should 
resign), as does its staff and the lawyer provided by the City. Naturally, I again raised 
the issue during my presentation at the January hearing. But, only Board member Vickie 
Hurewitz worried that the hardship was indeed self-created.  The rest of the Board 
instead came to the legally immaterial conclusion that the hardship was “only partially 
self-created,” so the variance could be granted.   They seem to be saying that whatever 
problems the property has that allegedly limit its use were partially caused by people 
other than the Applicant or by situations that existed before his purchase or that make 
things worse now.  The Board is confusing “problem” or “explanation” or “situation” with 
the legally defined term “hardship.”  

Being “partially self-created” does at times lead zoning boards to grant an Area 
Variance.  But, “partially self-created” is no different than “self-created” when a board is 
reviewing an application for a Use Variance, and the self-created status “foredooms” the 
application.  Remarkably, despite a major dispute on a decisive issue, not one member 
of the Board asked the City’s planning and zoning lawyer, who was sitting at the table, 
for his opinion -- and he did not offer it. 

HARDSHIP.   Despite the strict “unnecessary hardship” standard for granting a use 
variance, including the judicial demand for concrete “dollars and cents” evidence of 
insufficient rate of return, the BZA made virtually no effort to ensure that Jack McDonald 
had proven the required hardship with “competent financial evidence” showing he could 
not make a reasonable return, despite his price low purchase price.   Neither the answer 
given in the Application form nor the oral presentation at the January 5th hearing comes 
close to proving hardship.

Written Application.  You can see the Applicant’s verbatim reply to each question 
posed in the Board’s Use Variance form in my Letter in Opposition, and directly in Jack’s  
submitted Application form. Question 2 of the Application form echoes the governing 
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State statute, stating: “Demonstrate to the Board of Zoning Appeals that for every use 
permitted by the Zoning Code under the regulations for that district in which the property 
is located that the property cannot yield a reasonable return, and provide financial 
evidence to prove this conclusion.”11  As you can see immediately below, Jack’s 84-
word answer contains no numeral other than the street address, fails to even mention 
rate of return, and gives no details on his alleged unsuccessful attempt to market the 
building for professional offices:

Answer to Q. 2.. The front portion of 252 Union Street is located in the Stockade 
Historic District.  The rear portion adjacent to Clinton’s Ditch is located in the City’s 
business/commercial district.  Being on the dividing line of two zoning districts, but 
subject to the restrictive Historic District designation limits the use of the building to 
residential only.  However, from a practical viewpoint it is a commercial location.  We 
have attempted for the past year to market the building for professional office use, 
which has been unsuccessful. 

As I stated in my Letter in Opposition:

The one “fact” presented to show hardship and the inability to make a 
reasonable return is that “The rear portion adjacent to Clinton’s Ditch is located 
in the City’s business/commercial district” and being on the dividing line limits 
the use of the building.  This issue is at best a misleading red herring, and is 
totally irrelevant to the Use Variance question at the Gillette House.   

Photos B and C in the Photo Appendix show that the “rear-portion” space of the Gillette 
House property that allegedly is part of the Downtown Commercial zoning district is a 
very narrow strip of concrete -- apparently about 2’ wide.  Even if it were outside the 
Stockade district, it has nothing to do with the inability to make a reasonable return and 
it would have no bearing whatsoever on the issues raised by the Application.  Jack 
correctly ignored the boundary issue at the January 5th hearing. However, at the urging 
of a Board member, Jack did explain that he was in error: there was apparently a 
mistake on the plat map and his entire property is indeed within RH-2, the Stockade 
Historic Residential District. 

No attempt was made by Jack between the November meeting of the BZA and its 
January meeting to present any financial evidence, or add any other kind of evidence. 

Oral Presentation.  Perhaps due to my written and oral nagging about the lack of 
financial evidence, Jack McDonald came to the January 5, 2011 meeting of the 
Schenectady BZA with some numbers and dollar signs, presenting them orally and not 
using paper or pixels.  Despite the inability of the Board or the public to scrutinize the 
financial data closely or in advance of the hearing, it is clear they were woefully short of 
the statutory “competent financial evidence.”   For example:

9

11  The Applicantʼs response to Q. 2 in the Use Variance application is discussed more fully in 
my Letter in Opposition, dated December 30, 2010, at pages 3 to 5.
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• Jack was allowed to give the Board estimates of expenses and income for only the 
first floor of the building (about 2000 of the 3800+ square feet), as if rental income 
from the other half of the building didn’t count in computing his expected rate of return; 

• the figures were only for use as offices and not given for the other permitted use as 
apartments or flats, as required by state law and the Board’s own application form.

• Although it was difficult to catch every word of his fast-paced oral financial 
presentation, Jack apparently indicated that figures for the 2nd floor were not needed 
because they would be apartments, which is a permitted use; no Board member 
challenged that nonsensical assertion.

•  Although the Board was only given broad totals, including a surprisingly high 
renovation estimate ($300,000) and monthly expenses ($6000) for the first floor, along 
with a low rental projection ($10/sq. ft.), the Board did not press for details or a 
breakdown, nor ask the sources of the numbers;

•  Jack told of having only two nibbles from possible tenants (both of which allegedly 
wanted drive-throughs); but he gave no details (other than having a sign on the 
building) of efforts to find professional office tenants. Moreover, Jack did not answer a 
direct question from Board member Jackie Hurd, which was on lots of people’s minds, 
about how much advertising he had done for his office space.

•  The Board did not ask Jack 
    (1) why he was using rent estimates ($10/sq.ft.) that correspond to low grade 

Class C space, for a prominent location and historic, well-known building that would be 
built to suit a more demanding tenant.12  

 (2) to respond to quotes by Metroplex Chairman Ray Gillen (in the Gazette on Dec. 
6, 2010) that Schenectady has the lowest vacancy rate in the region, and there has 
been a shortage of Class A space in Schenectady this past year; nor

(3) why he had never gutted the building and instead left it an unattractive mess 
inside (see this photo, taken December 16, 2010), which is far less likely than a 
partially-completed “white box” or “vanilla envelope” to attract potential tenants for 
professional office space.

• The Board never asked Jack to estimate his potential return on his investment -- 
the touchstone statutory requirement -- and no rate of return number was given in the 
Application or orally at the hearing; 

• In fact, Jack never told and the Board did not ask how much he paid for the Gillette 
House (allocated between the Millington House, which was purchased at the same 
time for a total of $88,000), or whether there were other expenditures that would 
appropriately go into calculation of a rate of return. 
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12 A Metroplex expert on local office space told me by phone on December 7, 2010 that Class C 
space rents for $10 - $12 a sq. ft. currently in Schenectady; Class B space for $16 - $20; and 
Class A space for $20+.
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• In addition, Jack gave no numbers about the expected expenses, income and 
return if he were allowed to use the building for his proposed restaurant, and the 
Board never asked for such numbers, or the amount of business needed to achieve a 
reasonable return.

Despite Jack’s wholly inadequate proof of unnecessary hardship; and without giving 
the public (nor itself and its staff) a meaningful chance to review and respond to his 
numbers, by ordering an adjournment and requiring submission of written 
documentation, the Board held its “deliberations” on the Use Variance as soon as the 
last member of the public had been heard.  Chairman Gleason stated he was inclined to 
vote yes if a motion were made, noting that the Stockade Association and the 
Schenectady Heritage Foundation supported the variance, as did prominent local 
preservation architect Frank Gilmore.  

Board member Mary D’Alessandro, who is also the president of the Stockade 
Association (and Mr. Gilmore’s wife), moved that the Variance be granted, without 
stipulating any conditions to protect the residential character of the neighborhood, as is 
anticipated by the governing statute.13    

• Appropriate conditions might have included limiting the variance to 
operation for breakfast and lunch, as stated in the Application;14 protecting 
neighbors with limits on noise and smells; safeguarding traffic flow on Union and 
the very narrow So. College St.  with appropriate rules for delivery trucks; and, 
importantly, protection of the building’s façade, similar to restrictions placed on 

11

13   NYS General City Law Article 5-A §81-b states “(c) The board of appeals, in the  granting  of  
use  variances, shall grant  the minimum variance that it shall deem necessary and adequate to 
address the unnecessary hardship proven by the  applicant,  and  at  the same time preserve 
and protect the character of the neighborhood and the health, safety and welfare of the 
community.”  The same language is used in BZAʼs Guidelines for Applicants in a section labeled 
Imposition of Conditions.

14  Although pressed by one Board member, Jack McDonald did not promise that the shop 
would never expand to have dinner service. 
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professional offices, to assure that the exterior of the building does not lose its 
residential nature.15

Mary’s motion to grant the application never stated how hardship had been proven 
or why the hardship was not self-created.  Nonetheless, despite the inadequacy of the 
Application and their subsequent lack of authority, all members of the Board then voted 
to grant the request, with the exception of Vickie Hurewitz, who opposed it. 

The Board could have saved everyone -- itself, its staff, the Applicant, and surely 
those in opposition -- a lot of time and effort if it had let the Applicant know in no 
uncertain terms: “The zoning restrictions were in place before you bought the place, Mr. 
McDonald.  And, a year is too short a time to prove an applicant has suffered hardship.  
So, you’ll never get a use variance -- especially with numbers that would even make a 
lawyer blush.” Instead, the Board seems to have given the impression: “Just go through 
the motions.  We’ve got your back, Jack, and you’ve got your bagel shop.”

STREETSCAPE.  One more important issue needs to be addressed to get the full 
picture of the decision to turn the Gillette House into a commercial property.  As part of 
his arguments in the Application relating to the existence and causes of hardship, the 
self-creation issue, and impact on the neighborhood, Jack McDonald stressed, as did 
some of his supporters, that the area around the Gillette House -- what I call its 
streetscape -- is already so commercial that little would be lost putting a restaurant at a 
corner location on the “periphery” of the Stockade.16
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15  Jack McDonald clearly appears to want to alter the So. College St. façade of the Gillette 
House significantly, although both his Van Dyck Lounge and Stockade Inn are doing fine without 
changes in the exterior structure of either building. As a prelude to commercializing the façade, 
Jack’s answer to Q. 4 in the Application states “the modifications will primarily be completed on 
the South College Street facade portion of the building, so that view is commercial being 
adjacent to Clinton’s Ditch.”   When pressed, at the Jan. 5th hearing, Jack admitted he wanted 
larger windows on the most public and prominent side of the building.  He even said he liked the 
look of Clinton’s Ditch.  

Preventing the cutting and alteration of the façade should be a top priority of the Stockade 
Association and the Schenectady Heritage Foundation. It goes to the residential character of the 
Stockade and the architectural and historic integrity of the building. The change would all but 
insure that the Gillette House could never go back to residential or office use and that the Use 
Variance, which only applies to the original Applicant, will be a de facto zoning change.  

It is not enough to say the Historic Commission will do its job when Jack presents his exterior 
design proposal for review.  As City Zoning Officer Steve Strichman pointed out at the 
Association’s January Meeting, the Historic District Commission recently allowed the owners of 
Cafe Nola to make a significant change to the external wall of their building in the Union St. 
Historic District -- creating an enormous new set of windows. 

16 Jack also stated incorrectly in his environmental assessment form that the property is 
“bounded by commercial uses” -- somehow overlooking the residences flanking him on the west 
and staring directly across Union Street at him, too. 



Despite my arguments and telling photos (including the Letter in Opposition, its 
Photo Appendix, and my oral presentation at the January 5th BZA meeting), none of the 
Board members seemed concerned that:

•  The assertions about the commercial nature of the relevant streetscape are simply 
incorrect, and easily disproved by just taking a look (see the photos at http://
tinyurl.com/GilletteHouse); and

• Far from being at the periphery of the Stockade, the Gillette House is the most 
prominent building and the first one seen when passing through the gateway columns 
to the Stockade on Union St. near Erie Blvd.  

The Gillette House is clearly not being overwhelmed by commercial buildings and 
uses. The quickest and most effective way, however, to make its streetscape look 
predominantly commercial would be to commercialize the So. College Street façade of 
the Gillette House, which Jack McDonald says he wants to do (see fn. 14), and which 
will inevitably happen with a fastfood restaurant where Dr. Gillette had her office. 

There is a twenty-yard gap of driveways and parking spaces between Gillette House 
and Clinton’s Ditch Bar and Grill.  That gap sets off and accentuates the non-
commercial appearance of the Stockade entry and Gillette House streetscape, including 
the stretch of residences looking north on No. College St. and those heading west up 
Union Street.  (E.g., see this view from the eastside of Erie Blvd. across from Clinton’s 
Ditch, and this one heading westward up Union Street.)   

Gillette House is indeed on the boundary line of the Stockade historic district, and it 
is exactly on such boundaries that we need to be most vigilant in order to emphasize 
and preserve the distinctive nature of the neighborhood.   If the Gillette House were 
under siege by commercial uses, it would be even more important to vigilantly protect it, 
in order to preserve the distinctive appearance of the first residential historic district in 
New York State.  The Stockade’s RH-2 zoning ordinance was enacted to do just that, 
and the Board of Zoning Appeals exists to implement that law.  There are no exceptions 
for friends, patrons, or even patroons. 

. . . . .

Give me the Laws. Hold the Bagels. Despite how they’re made and what goes into 
them, an awful lot of people love eating sausages.  Most laws are palatable, too, even if 
they’re the result of horse-trading (and whipping) and a lot of arm-twisting and alms-
seeking.  But, this bagel shop notion and how it was produced is leaving a bad taste in 
my mouth.  Too much averting of eyes, holding of noses, and patting of backs and 
behinds went into the creation of the bagel shop use variance.   The result sets a bad 
precedent for future Stockade development questions (e.g., what’s next: letting the 
Millington House or the old Knights of Columbus building go commercial?), and for how 

13
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the Association makes its decisions.  And, of course, it sets an intolerable precedent 
and example for a public body like the Board of Zoning Appeals.  

No appellate court in this State would let such a decision stand.  But, the Board 
probably believes no plaintiff will appear to challenge the blatantly unlawful bagel shop 
decision.  That’s why I wanted the public to know what led up to the Use Variance 
request and how it was handled by BZA on January 5, 2011.   

The result is bad enough as an aberration inspired by the good reputation and track 
record of Jack McDonald. But, it’s even sadder to think -- as all the seasoned observers 
insist -- “that’s how things are done in Schenectady” or “That’s how it’s done in the 
Stockade.”  I really don’t want to be cynical enough to believe it.

Right now, I could use a nice warn bagel to settle my upset stomach.  Arthur’s 
Market always had them, and might again, if Jack’s bagel shop doesn’t scare away 
prospects to revive that Stockade institution.  Luckily, plenty of bagels are still available 
every day at Moon & River Cafe, on So. Ferry St. here in the Stockade (for as little as 
$1.50).  You can also get them from 5 A.M. daily a short block from the Gillette House, 
at Mike’s Restaurant on Erie Boulevard.  Will that be with cream cheese or peanut 
butter?  With sausage on the side?
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