
David A. Giacalone
16 Washington Ave. #3

Schenectady, NY 12305
phone: (518) 377-9540

email: dgiacalone@nycap.rr.com

                                                                                December 30, 2010

James Gleason, Chairman
Schenectady Board of Zoning Appeals
City Hall, Rm. 14
Schenectady, NY 12305-5049

                 re: Opposition to Use Variance for 252 Union St. (Gillette House)

Dear Chairman Gleason and Board Members, 

I am writing to explain my opposition to the application of Jack McDonald for a use 
variance to allow a fast-food restaurant at 252 Union Street.  Known as the Gillette 
House, the property is located within and at the main entryway to the Stockade Historic 
Residential District.  I have lived in the Stockade for over 20 years, and for over a 
decade owned and resided at 214 Union St., where I maintained a home office as an 
attorney and mediator.  I am now a retired member of the New York State Bar.

Granting the requested variance would be both inconsistent with the purposes of the 
City’s Zoning ordinance and beyond the Board’s lawful authority.  As you know, 
according to the Purpose section of the City’s zoning law (§ 264-10), “The Stockade 
Historic Residential (RH-2) District is intended to promote, maintain and enhance the 
historic Stockade neighborhood where specialized standards and requirements are 
necessary to protect the area’s distinctive residential quality and the architectural or 
historical significance of structures therein.” The proposed use, at the official gateway to 
the Stockade, threatens the residential quality of the District and the quality of life of 
those living nearby, and denigrates the “historical significance” of the Gillette House, 
which was the former home and office of Dr. Elizabeth Van Rensselaer Gillette, 
Schenectady's first female physician and the first Upstate woman elected to the state 
Assembly.

 
Crucially important, under Article 5-A, § 81-b of the NYS General City Law, no Board 

may grant a use variance “without a showing by the applicant that applicable zoning 
requirements and restrictions have caused unnecessary hardship.”  Although the 
Applicant is experienced with zoning and planning regulations, he has totally failed to 
demonstrate such hardship, leaving this Board no lawful option but to reject his request.  

This Board must focus on the adequacy of the proof of hardship before it considers 
the appropriateness of the proposed activity.  It may not, as some have suggested, 
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merely ask whether the requested commercial activity would be desirable or convenient 
for some Stockade residents.1  Nor may the Board focus on the identity of the Applicant 
and his notable accomplishments as a businessman and Stockade neighbor.   As stated 
in your BZA Guidelines for Applicants, the application “must present proof under the 
applicable legal standards that is sufficient to allow the Board to grant relief.”  Thus, 
hoping to avoid costly lawsuits, the Board has warned applicants that “generalized 
conclusions” are not enough, and that it will require “clear, definite facts showing that 
the standards have been met.”  With those guidelines in mind, I will first state the 
standards put forth in the laws and underscored by the courts of this State, and then 
compare them with the Applicant’s answers and proof. 

Legal Standards.  As set forth in the laws of this State [Article 5-A, § 81-b of the 
NYS General City Law], and mirrored in the BZA’s Use Variance Application Form, no 
zoning board of appeals may grant a variance unless the applicant has shown “that 
applicable zoning regulations and restrictions have caused unnecessary hardship.”  In  
order to prove such unnecessary hardship, the statute requires that “the applicant shall 
demonstrate to the board of appeals that for each and every permitted use under the  
zoning regulations for the particular district where the property is located”:

    (i)  the  applicant cannot realize a reasonable return, provided that
  lack of return is substantial as demonstrated by competent financial evidence;
    (ii)  the  alleged hardship relating to the property in question is unique, and does 
not apply to a substantial portion of the district or neighborhood;
    (iii)  the  requested use variance, if granted, will not alter the essential character 
of the neighborhood; and
    (iv) the alleged hardship has not been self-created. (emphases added)

Appellate courts in this State have required zoning boards to apply these standards 
strictly.   The following judicial principles are particularly relevant to this Application for 
the Gillette House.

• Dollar and cents proof required:  In the case of Village Board of Village of 
Fayetteville v. Jarrold, 53 NY2d 254, 256-260 (1981), the State’s highest court 
explained that a landowner who seeks a variance: "must demonstrate factually, by 
dollars and cents proof, an inability to realize a reasonable return under existing 
permissible uses," and, "without such evidence, a grant of a use variance by a zoning 
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1 Some supporters of the proposed Variance have said how much they would like to have a 
good bagel available close-by.   Because I also enjoy a good, fresh bagel, I would like to point 
out that bagels have been available at a very reasonable price (starting at $1.50) at Arthurʼs 
Market the past couple of years and will surely be available there under any new management.  
Those who canʼt wait should know that Moon & River Cafe on So. Ferry Street continues to 
serve bagels on a daily basis.  They can also be purchased to eat in or take out, from 5 AM 
each day, at Mikeʼs Restaurant at 1135 Erie Blvd., which is about a  block from the Gillette 
House.  Please note, however, that bagels are not yet available at the Van Dyck, where the 
luncheon menu offers paninis, chiabatta rolls; croissants, and Kaiser Rolls, but no bagels.



board is not justified."  Furthermore, "conclusory testimony of the witnesses, 
unsupported and un-supplemented by underlying concrete facts in dollars and cents 
from, provides no basis for the board or the courts to evaluate whether the property at 
issue is being subjected to unnecessary hardship." 

• Higher Yield is Not the Test: It is immaterial that the property will yield a higher 
return for a use not permitted within the zone.  [See, e.g., Amco Development, Inc. v. 
ZBA of Town of Perinton, 185 AD2d 637, 586 NYS2d 50 (4th Dept. 1992).]

• No Variance is Allowed for a Self-Created Hardship: A hardship is self-created, for 
zoning purposes, where the applicant for a variance acquired the property subject to 
the restrictions from which he or she seeks relief.  [See, e.g., Tharp v. ZBA of City of 
Saratoga, 138 AD2d 906 (3d Dept. 1988).  Therefore, an applicant for a use variance 
is "foredoomed" if the record before the zoning board lacks substantial evidence to 
support a finding that the hardship was not self-imposed.  [See, e.g., Diana v. City of 
Amsterdam ZBA, 243 AD2d 939, 940 (3d Dept. 1997).] 2

Jack McDonald’s Gillette House Application.   With those standards in mind, here 
are the answers given to questions 2 through 5 in the Use Variance Application signed 
by Jack McDonald on October 22, 2010, with discussion of the adequacy of each 
answer.3

Q 2. Demonstrate to the Board of Zoning Appeals that for every use permitted by the 
Zoning Code under the regulations for that district in which the property is located 
that the property cannot yield a reasonable return, and provide financial evidence to 
prove this conclusion.

Ans. The front portion of 252 Union Street is located in the Stockade Historic District.  
The rear portion adjacent to Clintonʼs Ditch is located in the Cityʼs business/
commercial district.  Being on the dividing line of two zoning districts, but subject to 
the restrictive Historic District designation limits the use of the building to residential 
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2  A Schenectady zoning office official mentioned to me in October that the Board sometimes 
grants a variance despite the existence of a self-created hardship.  The statute differentiates 
between granting a Use Variance (for an activity prohibited by the regulations) and an Area 
Variance (where it is merely the dimensional or physical requirements causing a ban on an 
otherwise allowed use), and I hope the Board makes the same distinction.  No Use Variance is 
ever permitted if the hardship is self-created.  On the other hand, although the Board must take 
into account whether a hardship was self-created when an Area Variance is sought, "whether 
the alleged difficulty was self-created . . . shall not necessarily preclude the granting of the area 
variance."

3  Major deficiencies in the Application cited in this submission were pointed out by me at the 
recorded BZA public hearing in October 6, 2010, where the Applicant inexplicably never 
appeared.  Despite having five weeks to improve his proof, Mr. McDonald chose to submit the 
same Application for the January 5, 2011 BZA meeting, orally advising the zoning office that he 
was withdrawing his request for a drive-through window.  



only.  However, from a practical viewpoint it is a commercial location.  We have 
attempted for the past year to market the building for professional office use, which 
has been unsuccessful. 

Comment:  This crucial answer is wholly inadequate, in many respects. 

a) The answer does not provide the “competent financial evidence” required by 
State law.  Indeed, it provides no financial evidence at all concerning the 
Applicantʼs inability to make a reasonable return for either permissible use (as a 
residence or as a professional office) -- not one “dollar and cents” figure.4  
Although it mentions the unsuccessful attempt to market the place as 
professional offices, no description is given of the steps taken before or after 
the property was purchased on January 8, 2010, to find office tenants (e.g., no 
details on advertisements placed, agents hired, or meetings arranged through 
Metroplex or other agencies).
 
b) Beyond putting a For Lease sign on the So. College St./Erie Blvd. side of the 
Gillette House, it is difficult to determine whether any significant effort went into 
finding residential or office tenants.  It should be noted that Metroplex Authority 
Chairman Ray Gillen, speaking about his optimism for new office space opened  
this month at 242 Union St., is quoted in the Schenectady Gazette (Dec. 6, 
2010) that there has been a shortage of Class A office space in Schenectady, 
which has the lowest office vacancy rate in the Region.  Mr. Gillen stated: “As 
we created product, we’ve been able to fill it,” and “We did not have enough 
Class A product.” Gillen also stated that most businesses are looking for 3000 
to 5000 sq. ft.  (The Gillette House has a total of approximately 3800 sq. ft.)

c) Persons familiar with the office leasing market have told me that most 
prospective tenants want to see a “white box” or “vanilla envelope” that they 
can then design to suit their needs.   It appears that all a prospect could see at 
the Gillette House this past year is the same mess that has been visible 
through its windows since the Chamber of Commerce bought the place for a 
dollar in 2007.  The interior has not been gutted as Mr. McDonald told the 
Gazette it would be in September 2009.  See Photo A in the Appendix to this 
submission for a picture taken through a rear window of the Gillette House on 
Dec. 16, 2010.  I have been told by an official of the Schenectady Heritage 
Foundation that the entire building is in similar condition. 
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4 The Zoning Board granted Applicant McDonald an area variance on Nov. 4, 2009, allowing him 
to use more office space than normally permitted in a residential district.  On Nov. 18, 2009, it 
granted him a Special Use Permit at the Gillette House, allowing the property to be used as 
professional offices.  Mr. McDonald did not officially buy the property until January  8, 2010.  His 
special use permit expired one year from the date it was granted because it was never put to 
use. 



d) The one “fact” presented to show hardship and the inability to make a 
reasonable return is that “The rear portion adjacent to Clintonʼs Ditch is located 
in the Cityʼs business/commercial district” and being on the dividing line limits 
the use of the building.  This issue is at best a misleading red herring, and is 
totally irrelevant to the Use Variance question at the Gillette House.   Photo B 
shows the rear portion of the parcel -- the paved area behind the building.  The 
entire area, from the porch to the boundary line pavers of the Clinton Ditch 
parking lot is only 25ʼ wide.  As is shown in the detail of the Stockade 
Boundaries shown in Photo C, the “rear-portion” space between the yellow 
border of the Downtown District and the orange border of the Stockade 
residential district is a very narrow strip -- apparently about 2ʼ wide.  In fact, 
staff at the planning office indicated that the gap was created inadvertently 
when the Historic District borders were originally drawn.  The Stockade District 
was intended to include the entire tax parcel for 252 Union St.  The fact that it 
does not has no bearing whatsoever on the issues raised by this Application. 

e) There may be a logical explanation for the failure to present financial 
evidence in this Application:  There is no hardship and no believable fact 
scenario that would yield an inability to make a reasonable return on 252 Union 
St., if it were used for purposes allowed in the Historic Residential District -- as 
a single or multiple-unit dwelling or as a professional office.  Mr. McDonald 
purchased the Gillette House and the Millington House together on January 8, 
2010, for a total of $88,000 from the Chamber of Commerce (although the 
County had spent at least $300,000 on the exterior of the Gillette House before 
selling it to the Chamber).  In 2009, according to the Trulia.com website, the 
City assessed the Gillette House for $76,700 and the Millington House for 
$45,000.  The Gillette Houseʼs assessment was 63% of the total assessment 
on the two properties ($121,700). Using that ratio, about $55,000 of the 
$88,000 purchase price would be allocated for the Gillette House.  It is not 
unreasonable to expect a reasonable return on the property, given the modest 
purchase price, even after incurring the necessary expenses to gut and 
renovate the interior of the building.

Q.3. Explain how the alleged hardship relating to your property is unique when you 
compare it to similar properties and does not apply to a substantial portion of the 
neighborhood:

Ans. The hardship is unique because the property is best suited for commercial use 
but the building is zoned residential.  Being that the building is on the corner, the 
changes required to make the building into a restaurant use will not have any 
substantial impact on the neighborhood.

Comment.  Both points in this answer are irrelevant to the issue of uniqueness.  
The conclusory assertion that the property is best suited for commercial use 
tells us nothing about how it is “different” or “unique” from other large 
residences in the Stockade.  Moreover, as the courts have noted, the “best use” 
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of a property is not material to showing hardship.  If anything, the Gillette House 
is uniquely likely to be more attractive as a home (or professional home and 
office as used by Dr. Gillette), or as professional offices, given its prominent 
location, its tie to an important historical figure, and its expensive and 
successful facelift.  Far from being uniquely disadvantaged compared to similar 
Stockade properties, the Gillette House has unique advantages that should 
make a reasonable return within reach with a reasonable amount of effort.  And, 
unlike other properties that the Heritage Foundation works to save, it is far from 
being threatened with imminent destruction, disintegration, or collapse.

Q. 4. Explain why the character of the neighborhood will not be altered if this use 
variance is granted:  

Ans. It is proposed that the modifications will primarily be completed on the South 
College Street facade portion of the building, so that view is commercial being 
adjacent to Clintonʼs Ditch.  The interior will be renovated to a historic theme. The 
Union Street facade will require minimal modification to maintain the historic 
architecture.  All improvements will be subject to review and approval of the City 
Historic Commission.

Comment.  This answer avoids the impact on the people who live nearby of a 
fast-food restaurant placed at the end of a predominantly residential block of 
small apartment buildings, and single-family homes.  There is no discussion of 
increased vehicular and human traffic, parking issues, noise, etc., on people 
who are already beset with what has been described as almost intolerable 
evening and night-time noise from outdoor activity at Clinton’s Ditch, and with 
significant parking problems related to the Van Dyck Lounge and Restaurant for 
lunch and dinner and evening performances.  

The focus of the answer appears to be the physical appearance of the 
neighborhood.  It starts from the false premise that the setting of the Gillette 
House — the streetscape and activity around it — is already so commercial in 
character and appearance that nothing of significance will be lost by turning the 
building into a fast-food restaurant at the gateway to the City’s premiere historic 
district and only residential historic district.   The assertion is incorrect, as you 
can see from the array of photos in the attached Appendix [Photos D through 
J], which look at the Gillette House, the Stockade gateway and So. College 
Street from several vantage points and perspectives.  The images belie the 
notion that the streetscape is already essentially commercial.  

Similarly, in the Full Environmental Assessment Form he has submitted with his  
Application, Mr. McDonald states that “the building is bounded by commercial 
uses.”   The assertion is in response to a question about whether the proposed 
action is “consistent with the recommended uses in adopted local land use 
plans.”   [The proposal is, of course, inconsistent with such plans and zoning, 
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but the Applicant failed to check either the Yes or the No box, and instead 
ambiguously placed his checkmark between the two boxes on the LEAF.]

Clearly, the Gillette House is not “bounded by commercial uses.”  Jack 
McDonald owns the Millington House, which is right next to the Gillette House 
to the west and is not zoned for, nor being used as, a commercial structure.  
Neither, of course, is the apartment building next to the Millington House (248 
Union St.), nor the one directly across from it at 243 Union St. (an 8-unit 
building), and its residential, multi-unit neighbor, 241 Union St.  [See Photo K 
and Photo L in the Appendix.]

Of course, if the Stockade gateway were being overwhelmed by commercial 
activities and sights, it would be even more important (in accord with the 
purpose clause of the RH-2 zoning ordinance) to preserve the distinctive 
residential ambiance of the neighborhood by assuring that the most prominent 
building at its entryway — the Gillette House — be used as either a residence 
or professional offices.   The columns announcing entry into the Stockade are 
meant to set the district apart from the surrounding roadways, parking lots, and 
commercial activity — to announce how distinctive our residential historic 
district is.

Indeed, on the home page of their Stockade Inn website [ http://
stockadeinn.com/ ], the McDonald family stresses the residential nature of the 
Stockade and explains how the great fire of 1819 and the building of the Erie 
Canal insulated the Stockade “from the repeated redevelopment that marks the 
history of nearly all of America’s city centers.”  Somewhat ironically, they note 
that “Strict zoning rules have protected the area since the 1960′s.”

The quickest way to give the Stockade streetscape along South and North 
College Streets, and Erie Boulevard at Union St., the feel of a “developed” 
urban commercial zone rather than a historic residential community would be to 
turn the Gillette House into a fast-food establishment.  It is at their borders that 
historic districts require the highest vigilance to preserve their distinct 
appearance and style.  The buildings and neighbors located near those borders 
deserve more not less protection from the signage, noise, traffic and bustle of 
commercial establishments.5

Note: I have discussed this topic at my photo weblog “suns along the 
Mohawk, [ http://giacalonephotos.wordpress.com/ ] in a posting called “The 
Gillette House streetscape.”  Go to http://tinyurl.com/GilletteHouse .  The 
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5 The entrance to the Stockade at Union and College Streets does look much more commercial, 
for an hour or two at a time, when either lane of Union St. is blocked by huge trucks making 
deliveries to the Van Dyck. [See Photo M in the Appendix.]  It makes one wonder just where 
delivery trucks would park to service a fast-food restaurant located at the Gillette House, which 
is situated near the busy Erie Blvd. intersection and along the one-lane So. College Street.

http://stockadeinn.com
http://stockadeinn.com
http://stockadeinn.com
http://stockadeinn.com
http://tinyurl.com/GilletteHouse
http://tinyurl.com/GilletteHouse


post includes a dozen photos, with a description of each image. You can 
see a larger version of each photo by clicking on it. 

Q. 5. Explain how the hardship relating to the use of the property arose and why the 
hardship was not self-created (Purchasing property without checking to see if the 
existing or proposed use is legal under zoning is a self-created hardship):

Ans.  This building has been vacant for over 20 years.  It is located on a prominent 
corner of the City. It needs to be put back into a practical use rather than remain 
vacant.  Our family desires to put the property back in use and we believe the best, 
most feasible use for this building is a restaurant.

Comment. This answer neither explains how the hardship arose nor rebuts the 
existence of a self-created hardship.  The “prominent corner” might tempt a 
family of restauranteurs to start another eatery with hopes of achieving what 
they deem to be the locationʼs “best use,” but it does not explain the existence 
of a hardship based on residential or office uses. Nor does the 20-year 
vacancy, which had many causes (including brownfield and eyesore issues, 
and grant delays), which should have been cured with the half million dollars of 
public funds spent on the Gillette House.  Having sought an area permit and 
special use permit prior to purchasing the property, it is clear that the Applicant 
knew that a restaurant was prohibited long before he purchased it for a very 
favorable sum.  The self-created hardship -- which is indeed no hardship at all 
-- dooms his application and requires its denial by the Board.  

. . . 

If not yet convinced that it would be acting beyond its authority by granting the 
requested variance, I hope Board will consider what its reaction would if the other, 
better-known McDonald’s wanted to sell its celebrated breakfast bagels at the Gillette 
House, and dared to ask for a use variance with the same facts and offering the same 
proof as our local McDonald family.  Surely the results would be predictable and harsh.  

Having neither proven a hardship nor explained away its self-created nature, the 
Applicant did not “present proof under the applicable legal standards that is sufficient to 
allow the Board to grant relief.”  The precedent the Board is invited to set by the 
Applicant would be irresponsible as well as unlawful. The integrity of the Stockade 
Historic Residential District and of the Board itself demands rejection of the Application.

          Respectfully submitted, 
    
                    ________________________________

                       David A. Giacalone

Photo Appendix
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